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27 May 2003
PRESENTATION TO CITY OF CAPE TOWN WORKING GROUP ON LAND USE POLICY FOR THE ADULT ENTERTAINMENT INDUSTRY
Councillors, Ladies and Gentlemen

Firstly we wish to thank Council and the Working Group for this opportunity to comment on the Land Use Management project.  We also thank the Senior Planning Professional, Ms Desiree Shepherd, for her effective advertising and excellent organisation which has enabled the smooth running of this event today.

Before continuing, may we introduce ourselves?  Our organisation is known as S.T.O.P. – the acronym for Standing Together to Oppose Pornography.  My colleague, Doreen Meissner, is our Chairlady and will share in this presentation.  I am Michéle Human, Secretary.  Our mission statement is as follows: “To promote a society in which children are nurtured in an environment of sound family values and in which women and children in particular are protected from sexual crime, sexual exploitation, abuse and violence in accordance with their constitutional rights.”

The name of our Group will have indicated that our main focus today is on Adult Premises (“sex-shops”) although some of our recommendations will be applicable across the board of the adult entertainment industry.  Our specific suggestions relate to land use and the interlocked licensing procedures.
However, before proceeding to the specific Land Use proposals we will briefly set the scene on the “sex-shop” issue.  Why the public demand that “sex-shops” be few in number and located in out-of-the-way areas?  Apart from moral and religious considerations the underlying reasons are revulsion at the nature of their wares and concern at the harmful effects on society, and particularly on children and young people, into whose hands the age-restricted hard-core videos and magazines so easily fall.  This is not the place to enlarge on the harmful effects of pornography – suffice it to highlight three of these.  Firstly, the disproportionately high incidence of new HIV infections amongst young people due to permissive through to promiscuous sexual behaviour condoned by a society increasingly being influenced by pornographic material; secondly, the occurrence in our country of premature sexualisation and emotional disturbances in children resulting from exposure to sexually explicit material at an inappropriately young age, and thirdly, the horrendous increase in sexual crime in South Africa since the flood of porn – which typically trivialises rape and other forms of sexual violence – hit our country in the early 90’s.  Further information on the nature and harmful effects of pornography can be found in Annexure A.  It must be noted that the “harm” of pornography is acknowledged and no longer debated in overseas countries.

Therefore, whilst there is a good case for banning all pornography (!) we can do no more in terms of law than to take measures to limit its availability.

Now to our suggestions … We have read the draft Land Use Proposals recommended by Setplan and contained in the policy document of December 2002.  (Refer Annexure B, Section 7, Proposals (i) to (ix)).  On the whole we find these very acceptable but wish to make the following comments:

Re 7(iii)  We strongly support the proposal that “there is no reason to create a new base zone in the Integrated Zoning Scheme especially for adult entertainment” and, whilst agreeing with the two alternative land use management options cited, we would indicate a preference rather for option (b) on the basis that public participation would be built into all decision making.

Re 7(iv)  In the event of adult entertainment being accommodated as a primary right within Business Zones we strongly support the recommendation that “Council may wish to place limitations on this right (i.e. a primary right) in neighbourhood business centres by adopting consent use procedures here”.  We presume “consent use” implies public participation.

Re 7(v)  The example of 100 metres as a “certain distance” from schools, residential areas, etc. is very inadequate.  An example of at least 1 km (preferably 2 km) would be realistic.  (The “corridor of activity” relating, just for example, to a school is far greater than 100 m given that scholars need to walk to bus stops, railway stations etc.)

We believe Council should not be hesitant to impose adequate measures for fear that their “restrictiveness” be challenged.  The following is quoted from a Film and Publication Board 1996 document:

“Zoning regulations which limit the number and location of SEM (Sexually Explicit Material) shops exist in a number of American states and have survived Supreme Court challenges to their constitutional validity insofar as zoning regulations are intended to restrict the location of such shops and not to banish them altogether.

     In Canada zoning regulations are allowed under Provincial legislation, while countries like Germany, France, Spain, Portugal and, to some extent, Australia, also have provisions for the zoning of SEM outlets.”

In addition, we wish to suggest the following:

1.
That licences for adult businesses be renewable on a yearly basis (as is done in the UK) to allow for review by Council on possible changes having occurred in the nearby built environment and/or surrounding land use, compliance of licensee with the Film and Publication Act, development of public health issues, impact on crime, e.g. drug trafficking, prostitution.

Alternatively, new licences could be issued initially for a two-year period to allow a fair time for establishment of business profitability, thereafter renewable on an annual basis.


Regarding established sex-shops, would it be possible for such review procedures to also be applied to them?

2.
That Council request Government to amend the 1991 Businesses Act.  The conditions laid down in the Act for the licensing of adult entertainment businesses have clearly become outdated in the light of the burgeoning adult industry and the terms of the Act continue to be a significant obstacle to the formulation of appropriate local government by-laws.  Amendment to the Act would also have the added advantage of being applicable nationwide.  The requirements need to be regulatory in nature and not, as at present, deregulatory, by stipulating:

(i)
that local governments, acting with public participation, be responsible for regulating the adult entertainment industry in their own areas.

(ii)
that public participation in local government licensing decisions is mandatory and notices thereof are widely publicized by press and other advertising.


(iii)
by removing the peremptory tone of the Businesses Act, i.e. “a licence shall be issued …” [emphasis added].

3.
That the number of the various types of adult businesses be limited in a given area.
4.
Where there is non-compliance with the law, or licensing/consent use conditions, the defaulter should have his licence to trade cancelled and be “blacklisted”.


However, we understand that it is not an easy procedure to cancel a licence and in addition the business could simply continue to trade under “new management”.  It is probable that there would be a more effective route via “consent use” conditions which would enable Council to close down the business in the case of misdemeanour.  Therefore we strongly suggest that there be serious debate on the respective merits of imposing licensing or consent use conditions.

5.
That the Working Committee undertake research into the land use and licensing procedures used in other countries, particularly USA where there is a wealth of data, and note especially the procedures adopted to deal with existing adult businesses after the introduction of any new legislation.

It is relevant to mention at this point that there is a useful piece of legislation, not widely known, which allows ANY aggrieved person (NB: not only the licence applicant) to challenge a licensing decision by local government within three weeks of the licence to trade being granted or refused.  The route of appeal is via the Provincial Legislature, whose decision will be final.  This provision, although provided for some years ago, was “gazetted” only in 1999 at the instigation of S.T.O.P.  Prior to this the route of appeal was open only to the licence applicant.

Before concluding, we must mention those aspects which specifically impact on Health and Law Enforcement:

HEALTH

Our City’s Health Department is committed to measures to impact the HIV/AIDS pandemic.  The time is long overdue for measures based on the identification of the root causes of the HIV/AIDS pandemic.  Failing to curb the flood of freely available pornographic material which promotes and condones permissive through to promiscuous sexual behaviour can only make a mockery of this commitment.

Health authorities need to be aware of the practice in some sex-shops of providing private video-viewing booths, some with holes in the walls (so-called “Glory Holes”) to allow for anonymous sexual interaction between occupants.  The reported disgusting state of these booths will not be elaborated on here (Hearsay evidence).  Suffice it to say that the obligation for the Health authorities to investigate is obvious.
LAW ENFORCEMENT

1.
The track record, worldwide, of adult premises shows incontrovertibly that the establishment of a “sex-shop” leads, in the surrounding area to an increase in prostitution, drug trafficking, sexual crime and crime.  (Reference literature available.)

2.
Existing “sex-shops” in the greater Cape Town area are transgressing the law by variously selling under-the-counter child porn, by charging customers for viewing videos without having an entertainment licence, by selling magazines and videos not classified by the Film and Publication Board.
Dealing with both the above aspects stress law enforcement agencies – those of both Municipalities and national Police.  Indeed it would be logical for local government, who issue the licences, to largely take over the responsibility of policing adult entertainment businesses.  We strongly recommend the formation of a dedicated specialised arm of the Municipal Police Force for this purpose.  Obviously flagrant transgressions of the national law would be reported to the SA Police.

To conclude, Council, in the process of wise decision-making, should not be intimidated by the fear of constitutional challenge.  Whilst the constitution states that everyone has the right to choose his trade or occupation it also states that “Businesses may be regulated by law”.  Rather, it must be remembered that Council is in place to prosper and protect the citizens it serves and, in terms of land use management, to avoid the deterioration in the value of neighbouring properties and businesses which is the inevitable consequence of the encroachment of any of the components of the adult entertainment industry.  To quote from the Setplan draft proposals, “The primary purpose of the local authority regulating adult entertainment is to promote community development and maintain environmental quality.”  Where in the world has anyone heard that the adult entertainment industry has built up a community?!  Whilst the rights of minorities must be preserved, let us not be guilty of sacrificing the rights of the moral majority by bending over backwards to accommodate the purveyors of sleaze.
Compiled by Doreen Meissner, Chairlady, S.T.O.P.
